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Santa Monica, CA

UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BCARD

- CONTINENTAL BUILDING SERVICES, INC.
. ,
and Cases 31-~CA--12487 and
31--CA-~13276
HOSPITAL AND SERVICE EMPLOYEES UNICN, LOCAL .

399, SERVICE EMPLOYEES INTERNATIONAL UNION,
AFL--CIO

DECISION ANRD ORDER

Upon a charge filed by the Union 23 September 1982 2nd amended 3 November
1982 in Case 31--CA--12487, and 29 June 1983 in Case 31--CA--13276, the Gener-
2l Counsel of the National Labor Relations Board issued & complaint 29 June
1983 in Case 31--CA--12487 and a conmsolidated smended complaint 11 August 1983
in Cases 31--CA--12487 and 31--CA--13276 agsinst the Company, the Respondent,
alleging that it has violsted Section 8(a)(5), (3), and (1) of the National
Labor Relations Act.

The complaint slleges that on 1 June 1983, following a Board election in
Case 31--RC--5342, the Union was certified as the exclusive collective-
bargaining represertative of the Company's employees ip the unit found appro-
priate. (Officisl potice is taken of the ''record'' in the representation
proceeding as defined in the Board's Rules and Regulationms, Secs. 102.68 and
102.69(g), amended Sept. 9, 1981, 46 Fed.Reg. 45922 (1981); Frontier Hotel,
265 NLRB No. 46 (Nov. 9, 1982).) The complaint further alleges that since 26

July 1982 the Company hes refused to bargain with the Union and has made uni-
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lateral changes in the terms and conditions of employwent of unit employees.
The Company timely filed its snswer adwitting in part and denying ipn part the
allegations in the cowmplaint. On 10 Januvary 1984 the psrties entered into a
Stipulation of Facts in which the Respondent admitted the allegations con-
tained in the consolidated compleint's parasgraphs 7, 9, 10, and 11. On the
same date the parties entered into an informsl settlement sgreement in Case

31--CA--12487 covering the consolidated complaint's parsgraphs 12, 13, 14, 16,
and the derivative portions‘of paragraphs 17, 18, and 19.

On 30 Jsnuary 1984 the Generzl Counsel filed a Motion for Partial Summary
Judgment. On 1 February 1984 the Board issued sn order transferring the pro-
ceeding to the Board and a Notice to Show Cause why the motion should not be
granted. The Corpany filed 2 response.

The National Labor Relations Board hss delegsted its authority in this
proceeding to a three-member panel.

Ruling on Motion for Sumrmery Judgrent

In its answer to the complaint and its Stipulation of Facts, the Respon-
dent adwits the Union's request and its refussl to bargaipn, and admits that it
has made changes in the terms and ponditions of employwent of unit employees,
but attacks the vaslidity of the Upion's certification on the basis of its
objections to the election in the underlying representation proceeding. The
General Counsel argues that all wmaterisl issues have been previously decided.
We agree with the Generzl Counsel.

The record, including the record in Case 31--RC--5342, reveals that an
election was held 22 July 1982 pursuant to a Stipulated Election Agreement.
The tally of ballots shows that of approxirately 76 eligible voters, 40 cast
valid ballots for and 24 against the Union; there were 18 challenged ballots.

After conducting an investigstion of the Cowpany's objections and the chal-
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lenged ballots, the Regional Director issued his report recommending that the
objections be overruled, the challenges to 17 of the 18 ballots be sustained,
and the Petitioner be certified. The Cowpany filed exceptions to the recommen-
dations. On 1 June 1983 the Board adopted the Regional Director's recommenda-
tions and certified the Upion as the exclusive bargaining representative of

"the employees in the stipulzted unit.

Since 22 July 1982, and specifically by letter dated 6 Jupe 1983, the
Union has requested the Compény to bargain. Since 26 July 1982 the Company has
refused. By letter of 14 June 1983, the Compapy acknowledged receipt of the 6
June 1983 bargaining demand and stated that ''the company declines and refuses
to reet or otherwise extend recognition to Local 399.'' On 26 July 1982 the
Company unilaterally changed terms and conditions of employwent of unit em-
ployees by restricting daily quitting and starting times, curtailing employee
breaktime, instituting 2 program of written employee discipline, and disci-
plining erployees for bresking newly imposed terms and conditions of employ-
ment.

It is well settled that in the absence of newly discovered and previously
unavailable evidence or special circumstances, 2 respondent in a proceeding
alleging 2 violaetion of Section 8(a)(5) is not entitled to relitigate issues
that were or could hasve been litigated in a prior representation proceeding.

See Pittsburgh Glass Co. v. NLRB, 313 U.S. 146, 162 (1941); Secs. 102.67(f)

and 102.69(c) of the Board's Rules and Regulations.

All issues raised by the Company were or could have been litigated in the
prior representation proceeding. The Company does not offer to adduce at a
hearing any newly discovered and previously unavailsble evidence, nor does it
2llege any special circumstences that would reauire the Board to reexamipe the

decision made ip the representation proceeding. We therefore find that the
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Company has not raised any issue that is properly litigable in this unfair
labor practice proceeding. Accordingly we grant the Motion for Partial Summary
Judgment.
On the entire record, the Board makes the following
Findings of Fact
I. Jurisdiction
The Company, a Delaware corporation, provides janitorial services, and
has an office and its principal place of business in Santa Mopnica, California.
It annually sells goods or services valued in excess of $50,000 to customers
or business enterprises within the State of California, which customers or
business enterprises themselves meet one of the Board's jurisdictionsal stan-
dafds, other than indirect inflow or indirect outflow. We find that the Compa-
ny is an employer engaged in commerce within the meaning of Section 2(6) and
(7) of the Act and that the Union is a lasbor organization within the meaning
of Section 2(5) of the Act.
I1. Alleged Unfair Labor Practices

A. The Certification

Following the election held 22 July 1982, the Union was certified 1 June
1983 as the collective-bargaining representative of the employees in the fol-
lowing appropriate unit:

All full-time and regulsr part-time janitorisl and custodial employees
employed by Respondent at its facilities located at the following ad-
dresses: 1875 Century Park East, Los Angeles, California; 9171 Wilshire
Boulevard, Beverly Hills, California; 924 Westwood Boulevard (Security
Pacific National Bank), Los Angeles, California; 10100 Galaxy Way, Centu-
ry City, California; 3100 Ocean Park, Santa Monica, California; 700 Brand
Boulevard, Glendsle, California (Glendale Federal Savings); 2716 Ocean
Park, Santa Monica, California (Watt Building); but excluding all other
employees, guards, and supervisors, as defined in the Act.

The Union continues to be the exclusive representative under Section 9(a) of

the Act.
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B. Refusal to Bargsin

Since 22 July 1982 the Union has requested the Compsny to bargain, and
since 26 July 1982 the Company has refused. About 26 July 1982 the Company
unilaterally changed terms and conditions of unit employees' employment by
restricting daily quitting ond starting times, curtailing employee breaktime,
instituting a2 program of written employee discipline, and disciplining employ-

_ees for bresking newly imposed terms and conditions of employment. We find
that this refussl constitutés an unlawful refusal to bargsin in violation of
Section 8(a)(5) and (1) of the Act.

Conclusions of Law

By refusing on and after 26 July 1982 to bargain with the Union as the
exclusive collective-bargaining representative of erployees in the appropriste
unit, and by making unilateral changes in unit employees' terms and conditions
of employment since that dste, the Company has epgsged in unfair labor prac-
tices affecting commerce within the meaning of Section 8(2)(5) and (1) and
Section 2(6) and (7) of the Act.

Remedy

Having found that the Respondent has violated Section 8(s)(5) and (1) of
the Act, we shall order it to cease and desist, to bargain opn recuest with the
Union, and, if an understanding is reached, to embody the understanding in 2
signed agreement. We shall also require the Company to rescind its unlawful
unilateral changes in employees' terms and conditions of employment.

To ensure that the employees are accorded the services of their selected
bargaining agent for the period provided by law, we shall construe the initial
period of the certification as beginning the daste the Respondent begins to

bargain in good faith with the Union. Mar-Jac Poultry Co., 136 NLRB 785

(1962); Lawar Hotel, 140 NLRB 226, 229 (1962), enfd. 328 F.2d 600 (5th Cir.
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1964), cert. depied 379 U.S. 817 (1964); Burpett Construction Co., 149 NLRB

1419, 1421 (1964), enfd. 350 F.2d 57 (10th Cir. 1965).
ORDER

The National Labor Relations Board orders that the Respondent, Continen-
tal Building Services, Inc., Santas Monica, California, its officers, agents,
“successors, and assigns, sheall

1. Cease and desist from

(a) Refusing to bargain‘with Hospital and Service Employees Upnion, Local
399, Service Employees International Union, AFL--CIO, as the exclusive bar-
gaining representative of the employees in the bargsining unit.

(b) Without notice to or bargaining with the Union, changing the terms
and conditions of employment of the bargaining unit employees.

(¢) In any like or related manner interfering with, restrsining, or co-
ercing employees in the exercise of the rights gusranteed them by Section 7 of
the Act.

2. Take the following sffirmative action necessary to effectuate the
policies of the Act.

(2) On request, bargain with the Union as the exclusive representative of
the employees in the following appropriate unit on terms and conditions of
employment, including daily cquitting and starting times, employee bresktime,
and written employee discipline progrsws, and, if ap understanding is reached,
embody the understanding in a signed agreement:

All full-time and regular part-time janitorisl and custodisl employees

employed by Respondent at its facilities located at the following ad-

dresses: 1875 Century Park East, Los Apngeles, California; 9171 Wilshire

Boulevard, Beverly Hills, California; 924 Westwood Boulevard (Security

Pacific National Bank), Los Angeles, California; 10100 Gslaxy Way, Centu-

ry City, California; 3100 Ocesn Park, Sants Monica, California; 700 Brand

Boulevard, Glendale, California (Glendale Federal Savings); 2716 Ccean

Park, Santa Monica, California (Watt Building); but excluding all other
employees, guards, and supervisors, as defined in the Act.
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(b) Rescind the unilateral changes in unit employees' terms and condi-
tions of employment made since 26 July 1982, including restricting daily quit-
ting and starting times, curtailing employee breaktime, instituting a program
of written employee discipline, and disciplining employees for bresking newly
imposed terms and conditions of employment.

(c) Remove from its files any reference to any unlawful discipline im-
posed under the new written employee discipline program and notify the employ-
ees in writing that this has‘been done and that the discipline will not be
used against them in any way.

(d) Post at its facility in Santa Monica, California copies of the at-

tached notice mwarked "Appendix."l

Copies of the notice, on forws provided by
the Regional Director for Region 31, after being signed by the Respondent's
authorized representative, shall be posted by the Respondent imrediately upon
receipt and maintained for 60 consecutive days in conspicuous places including
all places where notices to employees sre customarily posted. Reasonsble steps

shall be taken by the Respondent to ensure that the potices are not 2ltered,

defaced, or covered by any other mwaterial.

If this Order is enforced by a Judgment of 2 United Stastes Court of Ap-
peals, the words in the notice reading ''POSTED BY ORDER OF THE NATIONAL
LABOR RELATIONS BOARD'' shsll read ''POSTED PURSUANT TO A JUDGMENT OF THE
UNITED STATES COURT OF APPEALS ENFORCING AN ORDER OF THE NATIONAL LABOR
RELATIONS BOARD.''
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(e) Notify the Regional Director in writing within 20 days from the date

of this Order what steps the Respondent has taken to comply.

Dated, Washington, D.C. 30 April 1984
Donald L. Dotson, Chairman
Robert P. Hunter, Member
Patricia Diaz Dennis, Member
(SEAL) NATIONAL LABOR RELATIONS BOARD
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APPENDIX
NOTICE TC EMPLOYEES

Posted by Order of the
National Labor Relations Board
An Agency of the United States Government

The National Labor Relations Board has found that we violated the National
Labor Relations Act 2pnd has ordered us to post and sbide by this notice.

WE WILL NOT refuse to bergein with Hospitsl snd Service Ewployees Union, Local
399, Service Employees Internationsl Union, AFL--CIO, as the exclusive repre-
sentative of the employees im the bergsining unit.

WE WILL NOT, without notice to or bargaining with the Union, change the terms
and conditions of employment of the bargaining unit employees.

WE WILL NOT in any like or related manner interfere with, restrain, or coerce
you in the exercise of the rights guaranteed you by Section 7 of the Act.

WE WILL, on request, bargain with the Union as the exclusive representative of
the employees in the following sppropriate unit on terms and conditions of
employment, including daily quitting and starting times, employee breaktime,
and written employee discipline programs, and WE WILL put in writing and signp
any agreement reached:

All full-time and regular part-time jsnitorial and custodisl employees
employed by the Employer at its facilities located at the following ad-
dresses: 1875 Century Park East, Los Angeles, Csliforpnia; 9171 Wilshire
Boulevard, Beverly Hills, California; 924 Westwood Boulevard (Security
Pacific National Bank), Los Angeles, California; 10100 Galaxy Way, Cepntu-
ry City, California; 3100 Ocesn Park, Santa Monica, Cslifornia; 700 Brand
Boulevard, Glendale, Californis (Glendsle Federal Savings); 2716 Ocesn
Park, Santa Monica, Californis (Watt Building); but excluding sll other
employees, guards, and supervisors, as defined in the Act.

WE WILL rescind the unilateral changes in unit employees' terms and conditions
of employrent made since 26 July 1982, including restricting daily quitting
and starting times, curtailing employee breaktime, instituting a program of
written employee discipline, and disciplining employees for breasking newly
imposed terms and conditions of employment.
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WE WILL notify employees in writing that we have removed from our files any
reference to any unlawful discipline irposed under the new written employee

discipline program.

CONTINENTAL BUILDING
SERVICES, INC.

(Representative) (Title)

This is an officisl notice and must not be defaced by anyorne.

This notice must remain posted for 60 consecutive days from the date of
posting and must not be altered, defaced, or covered by any other materisal.
Any questions concerning this notice or complisnce with its provisions may be
directed to the Board's Office, Federsl Building, Roow 12100, 11000 Wilshire
Boulevard, Los Angeles, Californis 90024, Telephone 213--209--7357.



